
UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF FLORIDA

GAINESVILLE DIVISION

IN RE:

MOLTECH POWER SYSTEMS, INC., CASE NO. 01-00335-LMK

 n/k/a BATTERY PARK INDUSTRIES, INC.,

Debtor  CHAPTER 11

MOLTECH POWER SYSTEMS, INC.,

n/k/a BATTERY PARK INDUSTRIES, INC.,

Plaintiff,

v. ADVERSARY NO. 03-90048-LMK

TOOH DINEH INDUSTRIES, INC.

Defendant.
_______________________________________/

ORDER GRANTING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

THIS MATTER came before the Court for hearing on May 5, 2005, upon the Motion for

Summary Judgment filed  by Plaintiff Moltech Power Systems (“Moltech”), the debor-in-possession

in the Chapter 11 case.  Moltech seeks to avoid as preferences certain payments it made to creditor

Tooh Dineh.  11 U.S.C. §547(b).  Tooh Dineh claims these payments cannot be avoided because they

were made within the ordinary course of business.  11 U.S.C. § 547(c)(2).  This Court has

jurisdiction under 28 U.S.C. § 1334, and this is a core proceeding under 28 U.S.C. § 157(b)(2)(F).

FACTS

Tooh Dineh and Moltech started doing business together in August, 1999.  As Moltech’s

supplier, Tooh Dineh procured electronic components and assembled electronic modules, which

Moltech then used to manufacture batteries.  The parties continued conducting business together

until the end of April, 2001.  On May 23, 2001, Moltech filed its Chapter 11 bankruptcy petition.  

The uncontroverted facts upon which this opinion is based are reflected in the spreadsheet

of payments and invoices provided by Tooh Dineh.  According to this payment history, the

amount of Moltech’s payments to Tooh Dineh in the time before the preference period averaged



- 2 -

$15,097, and ranged between $90 and $77,768; over 85% of Moltech’s payments to Tooh Dineh

were for less than $25,000.  These payments were made an average of 47 days after the date of

invoice, ranging between 26 and 109 days.  82% of the payments Moltech made to Tooh Dineh

were made within 60 days.  In addition, Moltech made payments to Tooh Dineh in “batches”

(where more than one invoice is paid with one check) throughout the course of their business

relationship.  Before the preference period, average batch size was about three invoices and

ranged from 1-10; 82% of payments had a batch size of three or less.                

During the 90 days preceding the date of filing of the bankruptcy petition, Moltech made

three payments to Tooh Dineh totaling $148,323.62.  Moltech concedes that, after crediting Tooh

Dineh for the amount subject to the contemporaneous exchange defense and the amount for new

value, the amount of net preferences is $82,474.  Moltech now seeks to avoid these payments as

preferences under §547(b).  11 U.S.C. § 547(b).  In response, Tooh Dineh asserts the affirmative

defense of §547(c)(2), arguing that the payments were made in the “ordinary course of business.” 

11 U.S.C. § 547(c)(2).    The issue is whether the challenged payments were in fact made in the

ordinary course of business.  For the reasons set forth herein, the motion for summary judgment

will be granted because I find the challenged payments were not made in the ordinary course of

business and, therefore, may be avoided.

DISCUSSION

Summary judgment is appropriate only "if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is entitled to a judgment as a

matter of law."  Fed.R.Bankr.P. 7056(c) (making Fed.R.Civ.P. 56 applicable in bankruptcy

cases).  No genuine issues of material fact remain unresolved in this case.  "In reviewing a

motion for summary judgment, the court must consider all the evidence in the light most

favorable to the non-movant."  Earley v. Champion Int'l. Corp., 907 F.2d 1077, 1080 (11th

Cir.1990).  Thus, the court will view the evidence in a light most favorable to non-movant Tooh
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Dineh.  Accordingly, this court will rely upon the payment history chart provided by Tooh Dineh

which represents the amount and date of all invoices and which has been attached as an appendix

to this opinion.  

The trustee or debtor-in-possession may avoid any transfer of property made to or for the

benefit of a non-insider creditor within 90 days of filing for bankruptcy if the transfer was made

while the Debtor was insolvent, on account of an antecedent debt, and enables the creditor to

receive more than it would have in Chapter 7 liquidation.  11 U.S.C. §§ 547(b) and 1107.   The

purposes of the preference avoidance provision are to facilitate the policy of equal distribution

among creditors and to frustrate extraordinary transactions which cause a race to the courthouse,

inevitably resulting in dismemberment of the debtor.  In re Marino, 193 B.R. 907 (9th Cir. 1996). 

The parties do not dispute that the three challenged payments of March 5, 2001, March 22, 2001,

and April 9, 2001 are preferential under §547(b).  However, the parties disagree as to whether

these payments fall within the “ordinary course of business” exception.  11 U.S.C. § 547(c)(2).  

Section 547(c)(2) provides an affirmative defense to creditors that receive payments

which would otherwise be voidable preferences if those payments were made in the ordinary

course of business.  The burden is on creditor Tooh Dineh to establish this defense.  In re A.W. &

Associates, Inc., 136 F.3d 1439, 1441 (11th Cir. 1998).  The ordinary course of business

exception has competing, yet complimentary, objectives to the preference avoidance provision. 

In contrast to the provision allowing avoidance of preferences, the purpose of the ordinary course

of business exception is to protect the normal, ordinary relationship between debtors and

creditors engaged in recurring credit transactions.  This exception was created to encourage

creditors to continue to deal with troubled debtors without fear of having to disgorge payments,

thus stalling bankruptcy and enabling the debtor to continue in business as a going concern, if

appropriate.  In re Issac Leaseco, 389 F.3d 1205 (11th Cir. 2004); In re Molded Acoustical

Products, Inc., 18 F.3d 217 (3rd Cir. 1994); In re Furrs Supermarkets, Inc., 296 B.R. 33, 39

(Bankr. D. N.M. 2003).  
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  In order to find refuge in the ordinary course of business safe harbor, the creditor must

prove: the debt was incurred by the debtor in the ordinary course of business; the payment was

made in the ordinary course of business of the debtor; and, the transfer was made according to

ordinary business terms.  11 U.S.C. §§ 547(c)(2)(A)-(C).  This is a conjunctive test requiring the

court to evaluate both the subjective business relationship as it existed between the parties, as

well as objective industry standards in order to determine whether a given transaction was

“ordinary.”  In re A.W. & Associates, Inc., 136 F.3d 1439, 1442 (11th Cir. 1998).  

The parties do not dispute that Moltech incurred the debt underlying the challenged

payments in its ordinary course of business, so §547(c)(2)(A) is satisfied.  The parties disagree as

to whether the other two prongs of the ordinary course of business test have been met; that is,

whether the payments were consistent with the subjective course of dealings that existed between

the parties (as required by §547(c)(2)(B)), and whether the payments were made according to

objective industry standards (as required by §547(c)(2)(C)).  

The subjective, or vertical, prong of the ordinary course of business test evaluates the

relationship that existed between the parties themselves and is a fact-intensive inquiry by nature. 

Lovett v. St. Johnsbury Trucking, 931 F.2d 494, 497 (8th Cir. 1991); See In re A.W. &

Associates, Inc., 136 F.3d 1439, 1441-42 (11th Cir. 1998); In re Furrs Supermarkets, Inc., 296

B.R. 33 (Bankr. D. N.M. 2003).  In essence, whether a given transaction was within the

subjective ordinary course of business that had developed between the parties is a broad, fact-

based inquiry requiring historic examination of the parties’ pre-preference period relations. 

These past relations are then compared to the subsequent business practices that occurred during

the preference period to determine whether they were consistent with each other.  In short, the

question is whether the parties altered their credit arrangement.  See In re Issac Leaseco, 389 F.3d

1205, 1210 (11th Cir. 2004).  

Under the subjective prong (§547(c)(2)(B)), the court will evaluate the parties’ prior

course of dealings, the amount of payments, the timing of payments, and the circumstances
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surrounding the payment.  In re L. Bee Furniture Co., 206 B.R. 989,  (Bankr. M.D. Fla. 1997); In

re Empire Pipe and Development, Inc., 152 B.R. 1012 (Bankr. M.D. Fla. 1993); In re Speco

Corp., 218 B.R. 390 (Bankr. S.D. Ohio 1998).  Stated more formally, the court will consider

(among other factors): (1) the length of time the parties were engaged in the transaction in issue;

(2) whether the amount or form of tender differed from past practices; (3) whether the debtor or

creditor engaged in any unusual collection or payment activity; and (4) the circumstances under

which the payment was made.  In re Johns-Manville Corp., 60 B.R. 612 (Bankr. S.D.N.Y. 1986);

In re A.W. & Associates, Inc., 196 B.R. 900 (Bankr. N.D. Fla. 1996), rev’d on other grounds 136

F.3d 1439 (11th Cir. 1998); In re Homes of Port Charlotte, 109 B.R. 489 (Bankr. M.D. Fla. 1990)

(citing In re Websco, Inc., 92 B.R. 1 (Bankr. D. ME. 1988)); In re Furrs Supermarkets, Inc., 296

B.R. 33, 40-41 (Bankr. D. N.M. 2003) (noting that some courts use a different fourth factor,

which is, “whether the creditor took advantage of the debtor's deteriorating financial condition”).  

Thus, the court will examine the pre-preference period business practice that existed

between the parties in order to establish the ordinary course of business.  After the ordinary

course of business has been established, the transactions during the preference period are

compared to determine whether they were made in a similar manner.  In re Empire Pipe and

Development, 152 B.R. 1012 (Bankr. M.D. Fla. 1993).  The relations of the debtor and creditor

are placed in a vacuum, and then the transfer in question is scrutinized for anything unusual or

different from those relations.  In re Furrs Supermarkets, Inc., 296 B.R. at 40-41.  Though the

entire course of dealing should be considered, some courts have indicated that the pre-preference

baseline should be established by focusing on a period well before the debtor started

experiencing financial problems.  Id.  In addition, some courts have indicated that the ordinary

course of business exception should be narrowly construed.  In re M&L Business Machine Co.,

Inc., 84 F.3d 1330, 1339 (10th Cir. 1996); In re Furrs Supermarkets, Inc., 296 B.R. at 41; 

Courts have several mathematical tools at their disposal for establishing the ordinary

course of business and comparing pre-preference transactions with preference period
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transactions.  Most courts tend to use the range of terms that define the transaction, rather than

considering only averages.  In re Speco Corp., 218 B.R. 390, 399 (Bankr. S.D. Ohio 1998); See

In re Furrs Supermarkets, Inc., 296 B.R. at 44 (discussing the virtues of ranges over averages

when analyzing whether the third, objective prong of the ordinary course of business exception

had been met).  These courts have stated that averages alone can be misleading because they do

not take into account seasonal variations and other considerations, resulting in inaccurate

depictions of what the ordinary course of business actually was.  In re Speco Corp., 218 B.R. at

399.  However, use of range alone is not always appropriate, and averages are often taken into

account as well.  See In re Speco Corp., 218 B.R. at 399; In re Tennessee Valley Steel Corp., 203

B.R. 949, 955 (Bankr. E.D. Tenn. 1996); In re National Enterprises, Inc., 172 B.R. 829, 832-33

(Bankr. E.D. Va. 1994); In re CCG 1335, Inc., 276 B.R. 377, 383 (Bankr. D.N.J. 2002); See also

In re Global Tissue, 2004 WL 1510091 (3rd Cir. 2004) (criticizing averages, nonetheless).   

It must be noted, however, that analysis by range under the subjective prong

(§547(c)(2)(B)) is different from analysis by range under the objective prong (§547(c)(2)(C)). 

Under the subjective prong of the ordinary course of business analysis, ranges should not be

viewed in terms of absolute numbers between which the challenged preference period payments

must fall.  Rather, the range established before the preference period should be comparable to the

range of payment terms during the preference period on both the low and high end to ensure that

the range is not skewed by aberrational transactions.  This is because common sense would seem

to indicate that the court should be hesitant to embrace analysis by range when so doing would

incorporate aberrations that artificially widen the range, thus presenting an inaccurate portrait of

the actual ordinary course of business between the parties.  See In re Speco Corp., 218 B.R. 390,

399 (Bankr. S.D. Ohio 1998).  

Use of percentages in analysis, by the nature of the calculation itself, takes into account

aberrations and variations that are skewed by use of ranges or averages.  By evaluating the

percentage that certain types of transactions took place between the parties, a more accurate
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depiction of the actual business relationship may be gleaned since the use of percentages

automatically represents the degree to which such transactions were recurring.  

Thus, there is no single mathematical formula the court must use.  In re Daedalean, Inc.,

193 B.R. 204 (Bankr. D. MD. 1996); See also Lovett v. St. Johnsbury Trucking, 931 F.2d 494,

497-98 (8th Cir. 1991).  Instead, the court may use any or all of these mathematical methods as

tools by which to determine what the ordinary course of business between the parties actually

was.   Nevertheless, courts have provided some guidance for establishing the ordinary course of

business between the parties.  For example, Lovett determined that, when certain business terms

are adhered to only 21% of the time before the preference period, they are not ordinary.  Lovett v.

St. Johnsbury Trucking, 931 F.2d 494, 499 (8th Cir. 1991).  Aberrational transactions should not

define the ordinary course of business.    

Once the ordinary course of business has been established, the question becomes how

much preference period transfers must differ from pre-preference transactions before they

become extraordinary.  Courts have found that some consistency with the pre-preference period

is necessary in order for the challenged payments to be held within the ordinary course of

business.  Lovett at 497-98 (finding that “substantial and significant delays in paying the bulk of

invoices” during both the pre-preference and preference periods provided the requisite

consistency).  The Speco court determined that, when the creditor and debtor engaged in certain

transactions on 21 separate occasions prior to the preference period, then similar transactions

made during the preference period are within the ordinary course of business.  In re Speco Corp.,

218 B.R. 390, 398-99 (Bankr. S.D. Ohio 1998).  Graphic Productions concluded that a

challenged preference period payment made 84 days after the invoice date is within the ordinary

course of business when pre-preference payments ranged from 64-148 days from invoice date

and the average payment was 86 days from the invoice date.  In re Graphic Productions, 176 B.R.

65, 70 (Bankr. S.D. Fla. 1994).  Julien held that a slight change of three to four days in the

average number of days for payment does not take a transaction out of the ordinary course of
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business.  In re Julien Co., 157 B.R. 834, 841-42 (Bankr. W.D. Tenn. 1993) (emphasis added).  

On the other hand, a lack of consistency between pre-preference and preference period

transactions indicates that the latter were not made within the ordinary course of business. 

Courts have found that preference period transactions are not within the ordinary course of

business when they substantially deviate from pre-preference period transactions.  See In re

Tennessee Chemical, 112 F.3d 234, 238 (6th Cir. 1997).  In Homes of Port Charlotte, there were

generally 28-76 days between invoice and payment before the preference period; the court found

an increase to 63-109 days during the preference period to be “clearly” outside the ordinary

course of business.  In re Homes of Port Charlotte, 109 B.R. 489, 490-91 (Bankr. M.D. Fla.

1990) (emphasis added).  Molded Acoustical Products held that an increase in the average

number of days between invoice and payment from 58 before the preference period to 89 during

the preference period is outside the ordinary course of business.  In re Molded Acoustical

Products, Inc. 18 F.3d 217, 228 (3rd Cir. 1994).  In CCG 1335, the court determined that the

challenged payments were outside the ordinary course of business because all of the preference

period payments were made later than 80 days after invoice, yet the average number of days

between invoice and payment throughout the entire business relationship was 66.47, and only

16% of the pre-preference period payments were older than 80 days.  In re CCG 1335, Inc., 276

B.R. 377, 381-82, 384 (Bankr. D.N.J. 2002).  The court found the jump in the average interval

between invoice and payment from 66.47 to 89.5 (a difference of about 23 days) to be outside of

the ordinary course of business.  Id. at 382-84.  The court buttressed its conclusion by noting

that the challenged payments were considerably greater in amount than all but two of the pre-

preference payments.  Id. at 382, 384.  With these guidelines in mind, I now turn to the

transactions at issue in this case.

In evaluating the ordinary course of business defense, the first factor is the length of time

the parties were engaged in the transaction at issue.  The business relationship between Moltech

and Tooh Dineh lasted from August, 1999 to April, 2001 (approximately 20 months).  The pre-
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preference period lasted for 17 months, from August 13, 1999 (the date of the first invoice) to

February 23, 2001 (90 days before the petition for bankruptcy was filed on May 23, 2001).  This

17-month period establishes the ordinary course of business between the parties under

§547(c)(2)(B).  During this pre-preference period, Moltech made 22 payments on 60 invoices to

Tooh Dineh.  

The second factor is whether the amount or form of tender differed from past practices. 

Before the preference period, over 85% of Moltech’s payments were for an amount less than

$25,000.  The average payment amount during this time period was $15,097.  The payment

amounts ranged from $90 - $77,768; however, reliance on range alone could result in an

inaccurate depiction of the actual ordinary course of business because only 2 out of 22 payments

before the preference period were for amounts greater than $40,213 (those made on October 4,

2000 and December 19, 2000, representing only 9.1% of the total payments).  

In addition, Moltech made payments in “batches” (where multiple invoices are paid with

one check) during the entire business relationship.  82% of the payments Moltech made before

the preference period were in batches of three or less.  Average batch size before the preference

period was 2.95.  Batch sizes ranged from 1-10 before the preference period.  However, there

was an unusually large batch of ten for the payment on October 4, 2000, which might be

described as aberrational, as the next highest batch size was six.  

The third factor is whether the debtor or creditor engaged in any unusual collection or

payment activity.    Moltech’s invoices indicate that payment was due within 30 days.  However,

late payments are not necessarily outside of the ordinary course of business if paying late was

historically part of the ordinary course of business that had developed between the parties before

the preference period.  In re A.W. & Associates, Inc., 136 F.3d 1439, 1441-42 n.7 (11th Cir.

1998).  Before the preference period, 82% of Moltech’s pre-preference payments were made

within 60 days of invoice.  On average, Moltech paid the invoices within 47 days.  The absolute

range of Moltech’s pre-preference payments was 26-109 days after invoice; however, two
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payments might be viewed as aberrational:  the 5/30/00 payment, which was made 83 and 109

days after invoice, and the 12/8/00 payment, which was made 39 and 94 days after invoice. 

Thus, Motlech generally made payments between 30 and 76 days after invoice.  

The fourth factor is the circumstances under which the payment was made.  In this case

there has been no argument that there were any special circumstances surrounding the challenged

transactions.  Some courts consider whether the creditor took advantage of debtor's deteriorating

financial condition.  In re Furrs Supermarkets, Inc., 296 B.R. 33, 40-41 (Bankr. D. N.M. 2003). 

In the 11th Circuit, however, the creditor’s state of mind is immaterial in finding a preference.  In

re Craig Oil Co., 785 F.2d 1563, 1566 (11th Cir. 1986).  

Having established the ordinary course of business between the parties, the transfers

made during the preference period are compared for consistency.  In this case, the timing and

amount of payments are the primary indicators that the preference period payments were not

made in the ordinary course of business.  

The date of delivery of the check determines the relevant date for purposes of the ordinary

course of business exception under §547(c).  In re A.W. & Associates, Inc., 196 B.R. 900, 904

(Bankr. N.D. Fla. 1996), rev’d on other grounds 136 F.3d 1439 (11th Cir. 1998).  Thus, the

payment delivered on March 5, 2001 falls within the 90-day preference period, which began on

February 21, 2001.  

The March 5, 2001 payment was for a batch of 7 invoices, made 82-91 days after the

invoices, for an amount of $49,178.  At first glance, the March 5, 2001 payment seems to be

within the absolute range of payment amounts ($90 - $77,768).  However, only two payments

made during the preference period were for more than $40,214.  Cf. In re Speco, 218 B.R. at 399;

Mossay v. Hallwood Petroluem, Inc., 1997 WL 222921 at 4 (N.D. TX 1997).  86% of the pre-

preference payments were for less than $25,000 (roughly half the amount of the challenged

payment).  Cf. Lovett 931 F.2d at 497-99.  Furthermore, the average pre-preference payment

amount was only $15,097, which is substantially lower than the March 5, 2001 payment (for
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$49,178).  See In re CCG 1335, Inc., 276 B.R. 377, 382, 384 (Bankr. D.N.J. 2002).  An accurate

representation of the ordinary course of business leads me to conclude that the amount of the

March 5, 2001 payment was substantially higher than what had been established as ordinary in

the time before the preference period.

The March 5, 2001 payment was for invoices 82-91 days old, which is quite different

from the pre-preference absolute range of 26-109 days on the low end (compare 26 to 82).  In

addition, Moltech generally paid invoices within 30-76 days; when this range is compared to the

March 5, 2001 payment range of 82-91, it would seem to be outside of the ordinary course of

business.  See Homes of Port Charlotte, 109 B.R. at 490-91.  In addition, the average number of

days between invoice and payment increased substantially (from 47 to 86, a difference of 39). 

See In re CCG 1335, Inc., 276 B.R. 377, 381-84 (Bankr. D.N.J. 2002); In re Molded Acoustical

Products, 18 F.3d at 228; In re Homes of Port Charlotte, 109 B.R. at 490-91; In re National

Enterprises, 172 B.R. at 833.  Further, only two payments took longer than 76 days before the

preference period.  Cf. In re Speco, 218 B.R. at 399.  This is validated by the fact that only 18%

of pre-preference payments took longer than 60 days.  See Lovett 931 F.2d at 499; In re CCG

1335, 276 B.R. at 381-84 (Bankr. D.N.J. 2002).  Hence, the March 5, 2001 payment made 82-91

days after invoice took substantially longer than payments made before the preference period.  

Furthermore, the change in batch size provides additional support for the conclusion that

the March 5, 2001 payment was later and for a higher amount than what was ordinary before the

preference period.  Before the preference period, batch size ranged from 1-10; average batch size

before the preference period was 2.95; 82% of the pre-preference payments were in batches of

three or less.  The batch size of the March 5, 2001 payment was seven.  An increase in batch size

of only one or two invoices standing alone is probably not enough to constitute “substantial

deviation.”  See In re Tennessee Chemical, 112 F.3d 234, 238 (6th Cir. 1997); In re Speco, 218

B.R. 390, 399-400  (Bankr. S.D. Ohio 1998).  However, the increase in batch size of roughly four

here provides additional evidence that the payments made during the preference period were not
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ordinary.   

The March 5, 2001 payment took substantially longer than almost all of the payments

made before the preference period began.  In addition, the payment was for a substantially higher

amount than almost all of the payments made before the preference period.  Furthermore, the

payment included a larger batch size than most of the pre-preference payments.  In light of these

facts, the March 5, 2001 payment substantially deviated from past conduct and, therefore, cannot

be said to be in the ordinary course of business. 

The March 22, 2001 payment was for a batch of eight invoices, made 56-70 days after the

invoices, for an amount of $49,084.  The payment amount of $49,084 substantially deviated from

the ordinary course of business for the same reasons that the March 5, 2001 payment of $49,178

constituted substantial deviation from the ordinary course of business in terms of amount.  

Whether the number of days between invoice and payment before the preference period

substantially deviated from the March 22, 2001 payment presents a closer question.  The March

22, 2001 payment was made 56-70 days after the date of invoices.  When this range is compared

to the range established before the preference period (26-109), it is apparent that the low ends of

the ranges are not consistent (compare 26 with 56).  In addition, only 5 of 22 (23%) pre-

preference payments took longer than 56 days.  See Lovett, 931 F.2d at 499; In re CCG 1335,

Inc., 276 B.R. at 381-84; Cf. In re Speco, 218 B.R. at 399.  Furthermore, the number of days

between invoice and payment jumped from an average of 46.9 days before the preference period

to an average of 63.9 days during the preference period, a 17-day difference.  See In re Molded

Acoustical Products, 18 F.3d at 228; Lovett, 931 F.2d at 497-99; In re CCG 1335, Inc., 276 B.R.

at 381-84.  Thus, this payment was significantly later than ordinary payments had been before the

preference period.        

The increase in batch size of the March 22, 2001 provides additional evidence that the

payment was not made in the ordinary course of business.  Like the March 5, 2001 payment, the

batch size of eight is markedly higher than the pre-preference batch size (an average of three). 
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When viewed in context, the March 22, 2001 transfer cannot be said to be in the ordinary course

of business.  The payment amount substantially deviated from the ordinary course of business,

and the number of days between invoice and payment together with the batch size increased

substantially.  

The April 9, 2001 payment is quite similar to the March 22, 2001 payment.  The April

payment was for a batch of seven invoices, made 61-70 days after invoice, in the amount of

$50,061.  Based on the analysis for the March 5 and March 22 payments, this payment is also

outside of the ordinary course of business.  After having concluded that the March 5, 2001

payment amount of $49,178 substantially deviated from the ordinary course of business, it

follows that the April 9, 2001 payment of $50,063 is also too high to be considered within the

ordinary course of business. The April 9, 2001 payment, made 61-70 days after the invoices, is

later than the March 22, 2001 payment already found to have been a substantial deviation.  In

addition, the April payment took longer than the average 47 days that payment ordinarily took,

and was outside of the 60 days within which 82% of payments had previously been made.  Like

the March 5, 2001 payment, the batch size of seven for the April 9, 2001 payment is higher than

the pre-preference batch sizes.

The factors in this case indicate that all three payments were not in the ordinary course of

business.  Some courts have said that only one inconsistent factor is enough to take a transfer out

of the ordinary course of business.  In re Laclede Steel Co., 271 B.R. 131-32 (8th Cir. B.A.P.

2002).  Here, more than one factor has been found to be extraordinary.  The conclusion that the

payments were not in the ordinary course of business in this case is compelled by the factors

when they are viewed together.  The payments were for a higher amount, took longer, and were

for a larger batch size than the payments made during the preference period.  Viewed in context

and compared with the ordinary course of business that developed between the parties in its

entirety, the factors indicate that the preference period payments substantially deviated from the

ordinary course of business. 
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Finally, Tooh Dineh has argued that it had an evolving business relationship with

Moltech, and therefore the preference period payments were made in the ordinary course of

business as it was evolving between the parties.  Obviously, the parties’ relationship may evolve,

but such evolution causes analytical problems in determining what the ordinary course of

business actually was.  There must be an established course of business to which the court can

compare the transactions during the preference period.  While the parties are certainly free to

adjust the terms of their business relationship over time, they cannot “evolve” their course of

business into a series of voidable preferences.  In this case, evaluation of the course of dealings

between the parties does not reveal that the characteristics of the payments just preceding the

preference period changed enough to be considered “evolving.”

CONCLUSION

For the reasons articulated above, I find that there are no genuine issues of material fact in

this case. Tooh Dineh has not met its burden of proving that the payments it received from debtor

Moltech during the preference period were made within in the ordinary course of business.  The

payments made during the preference period substantially deviated from the ordinary course of

business which had developed between the parties before the preference period in terms of

amount, timing, and batch size. 

Finding that the challenged payments were not made in the ordinary course of business

under the subjective prong of §547(c)(2)(B) is dispositive in this case.  Therefore, it is

unnecessary to determine whether the challenged transfers were ordinary according to industry 
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standards under the objective prong of §547(c)(2)(C).  See In re A.W. & Associates, Inc., 136

F.3d at 1442. As a matter of law, the $82,474.00 preferential transfer at issue is not subject to the

ordinary course of business defense found in 11 U.S.C. § 547(c)(2).  Therefore, the transfer may

be avoided.   Accordingly, it is hereby 

ORDERED and ADJUDGED that the Plaintiff’s Motion for Summary Judgment is

GRANTED.  

DONE AND ORDERED at Tallahassee, Florida, on June ____,  2005.

                                                            

Honorable Lewis M. Killian, Jr.
United States Bankruptcy Judge

cc: All parties in interest

judge
LMK

lisa
Text Box
27th
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